
   
  
 
 
 

 

 
100 Jefferson County Parkway | Suite 5500 | Golden, Colorado 80419 

303.271.8900 | jeffco.us 

December 20, 2024 

 
VIA E-Mail: cnewby.co@gmail.com, neil3@q.com, jchmil@lyonsgaddis.com 
   
Charles F (Chuck) Newby  
8868 William Cody Drive 
Evergreen, CO 80439 
 
Neil Whitehead III 
31634 Black Widow Way 
Conifer, CO 80433 
 
Counsel for Elk Creek Fire Protection District 
John Chmil 
Lyons Gaddis 
P.O. Box 978 
Longmont, CO 80502 
 
RE: Appeal of Elk Creek Fire Protection District Resolution No. 2024-09 Resolution and 

Order of Exclusion (North Fork Consolidation) 
 
Dear Appellants and Appellee: 
 

On November 27, 2024, pursuant to C.R.S. § 32-1-501(5)(b)(I), Appellants filed the attached 
Appeal of Elk Creek Fire Protection District Resolution No. 2024-09 Resolution and Order of 
Exclusion (North Fork Consolidation) (the “Appeal”).  The Appeal presents the following three issues 
for the Jefferson County (the “County”) Board of County Commissioners (the “BCC”) to consider: 
 

1. Whether the Elk Creek FPD Exclusion Order Violates the Statutory Requirements of  C.R.S. 
§ 32-1-501;  
 

2. Whether the Elk Creek FPD Exclusion Order is an Unlawful Attempt to Subvert the Will of  
the Citizens of  Elk Creek with Respect to the Issue of  Consolidation; and 
 

3. Whether the Elk Creek FPD Exclusion Order Violates Rights to an Election under Colorado 
Statutory Law and under the Colorado Constitution Article X Section 20 the Taxpayer’s Bill 
of  Rights? 
 
Section 32-1-501(5)(b)(II), C.R.S provides that, “the board shall consider the factors set forth 

in subsection (3) of this section and shall make a determination whether to exclude the properties 

mentioned in the petition or resolution based on the record developed at the hearing before the special 

district board.”  Based on this statutory language, the BCC is authorized to hear and decide Issue No. 

1: Whether the Elk Creek FPD Exclusion Order Violates the Statutory requirements of C.R.S. § 32 -

1-501?   
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mailto:cnewby.co@gmail.com
mailto:neil3@q.com
mailto:jchmil@lyonsgaddis.com


Appeal of ECFPD Order of Exclusion 

December 20, 2024 

Page 2 

 
 

 
The statute does not direct the BCC to determine Issue No. 2 or Issue No. 3, as the scope of 

the statutory authority granted to the BCC to hear these issues is extremely narrow.   

In its hearing on Issue No. 1,  the BCC will consider the factors set forth in  § 32-1-501(3) and 

decide whether to grant or deny the petition or to finally adopt the Elk Creek FPD Exclusion Order 

based on the record (the “Record”) developed at the hearing before the Elk Creek Fire Protection 

District (the “District”) Board.   

The procedure and associated schedule for the Appeal is as follows:   

1. County notifies District Board, through this letter of December 20, 2024, of the Appeal. 
    

2. District Board has 21 calendar days to submit additional documents to supplement the 
record, on or before January 10, 2025.  (County notes that at least one document needed and 
not currently in the Record is the Service Plan for the Elk Creek Fire Protection District).  All 
documents submitted to the County for this Appeal must be simultaneously submitted to the 
opposing party.  Please submit documents to the County at CAOLandUse@co.jefferson.co.us 
and copy the opposing party.   
 

3. County notifies parties of complete Record.  County may request additional documents before 
confirming that the Record is complete.  
 

4. Appellant has twenty-one (21) calendar days, from the date of notice that the Record is 
complete, to submit a brief (12 pages max) in support of the Appeal.  
 

5. District Board has twenty-one (21) calendar days, from date Appellant’s brief is received, to 
submit an answer brief (12 pages max).   
 

6. Appellant has seven (7) calendar days to submit a reply brief no longer than five (5) pages.  
 

7. Once all briefs have been received, the BCC has twenty-one (21) calendar days to review the 
Appeal.   
 

8. The County will schedule the Appeal for consideration at the next regularly scheduled and 
available public hearing following expiration of the twenty-one (21) calendar day review 
period.   
 

9. When the County schedules the Appeal for hearing, the County also will post the Record and 
all briefing on its website so it is publicly available.  
 

10. At the regularly scheduled public hearing, the parties will be given 10 minutes each to present 
their cases based on the Record.  No testimony will be taken from the parties to the Appeal 
or the public.  The Board’s decision shall be based only on the record developed at the hearing 
before the District Board, applying the factors in C.R.S. § 32-1-501(3).   
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11. The BCC Resolution will be available after the next regularly scheduled Board meeting.   
 

The County shall have the discretion to adjust the above schedule, with notice to the parties, 

as necessary.  Thank you for your patience as we established a procedure for this type of appeal.  Please 

let me and Assistant County Attorney, Kristin Cisowski (kcisowsk@jeffco.us) know if you have any 

questions.       

 

Sincerely, 

 

 
 
Kimberly S. Sorrells 
Jefferson County Attorney 
303.271.8965  
ksorrell@jeffco.us  

  

  

Encl.: Appeal of Elk Creek Fire Protection District  

cc: Joseph Kerby, County Manager 
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APPEAL OF ELK CREEK FIRE PROTECTION DISTRICT 
RESOLUTION NO. 2024-09 

RESOLUTION AND ORDER OF EXCLUSION 
(NORTH FORK CONSOLIDATION) 

Neil Whitehead III 
31634 Black Widow Way 
Conifer CO 80433 
Charles F (Chuck) Newby 
8868 William Cody Drive 
Evergreen CO 80439 
Jefferson County Board of County Commissioners 
100 Jefferson County Parkway, suite 5550 
Golden CO 80419 
VIA EMAIL 

	 	 	 	 	 	 	 	 	           November 27, 2024 
Neil H Whitehead III and Charles F (Chuck) Newby (the "Petitioners"), each owners of 

real property that is situated within the Elk Creek Fire Protection District (“Elk Creek FPD”), 
for the reasons expressed below, file this Appeal, pursuant to CRS 32-1-501(5)(b)(I), of the 
November 21, 2024 approval by the Elk Creek FPD Board of Directors of ELK CREEK FIRE 
PROTECTION DISTRICT RESOLUTION NO. 2024-09, RESOLUTION AND ORDER OF EXCLUSION (NORTH 
FORK CONSOLIDATION) (the "Exclusion Order") attached hereto in Exhibit A the Hearing Record—
which seeks by order of the 1st Judicial District Court (the "Court")—the exclusion of all real 
property within the boundaries of Elk Creek FPD for subsequent inclusion into the North 
Fork Fire Protection District (“North Fork FPD”).  The Exclusion Order is apparently a step in 
the process of consolidating Elk Creek FPD and Inter-Canyon Fire Protection District (“Inter-
Canyon FPD”) into North Fork FPD. 

INTRODUCTION 

1. In the present matter, through the ORDER SETTING CONSOLIDATION ELECTION issued 
by the Court on July 26, 2023 the question of Consolidation was submitted to the 
voters of each of the respective fire districts which election was subsequently held 
on November 7, 2023.  In the ordered ballot election, Elk Creek FPD voters rejected 
Consolidation with a vote of NO 51% and YES 49% while voters within the other two 
fire districts accepted Consolidation. 

2. On August 17, 2024 the Elk Creek, Inter-Canyon, and North Fork FPDs jointly 
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launched new efforts towards a Consolidation Plan—which they have termed 
"Unification"—setting out that, in concert with the North Fork FPD, Elk Creek and 
Inter-Canyon FPDs will utilize CRS 32-1-501(1.5) to exclude all real property within 
their respective boundaries while North Fork FPD will utilize CRS 32-1-501(4)(a)(II)
(B) to include the subject excluded real properties into its boundaries.  The 
additional intent is that Elk Creek and Inter-Canyon FPDs will be subsequently 
dissolved under the provisions of CRS 32-1-710. 

3. At its September 2024 meeting, the Elk Creek FPD Board of Directors approved a 
FIRST AMENDMENT TO PRE-CONSOLIDATION INTERGOVERNMENTAL AGREEMENT (the 
"Amended IGA"), attached hereto in Exhibit A the Hearing Record, which initiated 
exclusion of all real property from District boundaries.  On October 23, 2024, North 
Fork FPD filed in District Court Case Number 1992CV2416 a NOTICE OF RESOLUTION 
AGREEING TO INCLUDE PROPERTY (ELK CREEK), attached hereto in Exhibit A the Hearing 
Record, which seeks to immediately effectuate the inclusion of all Elk Creek FPD 
real property into North Fork FPD upon approval of Exclusion Order, attached 
hereto in Exhibit A the Hearing Record. 

FIRST ISSUE ON APPEAL 
ELK CREEK FPD EXCLUSION ORDER VIOLATES THE STATUTORY REQUIREMENTS OF CRS 32-1-501 

4. As a prima facie matter, the exclusion of ALL of the real property from Elk Creek 
FPD into North Fork FPD is not in the best interests of the excluded property 
pursuant to the requirements of CRS 32-1-501(3) nor will that property be provided 
with the same service after its exclusion pursuant to CRS 32-1-501(1.5) given that:  
1) the excluded property would be removed from Elk Creek FPD where fire and 
EMS services are supported by annual property tax revenue of approximately 
$49,100 per square mile and placed under the jurisdiction of North Fork FPD where 
fire and EMS services are supported by annual property tax revenue of 
approximately $1,300 per square mile, see Exhibits AA and BB, Elk Creek and North 
Fork FPD for annual revenue actuals and forecasts; 2) the excluded property would 
be removed from Elk Creek FPD that holds a reserve balance of approximately $7 
million and placed under the jurisdiction of North Fork FPD that holds a reserve 
balance of $0, see Exhibit BB for North Fork FPD annual operating reserves; and 3) 
the excluded property would be removed from Elk Creek FPD with an ISO Rating of 
5 and placed inside North Fork FPD with an ISO Rating of 10, see Elk Creek and 
North Fork FPD website more information.  The Elk Creek FPD Board of Directors 
not only failed to make any findings to demonstrate that the exclusion of the real 
property from Elk Creek FPD would benefit that property by placing it into an 
underfunded North Fork FDP with its markedly inferior fire insurance risk rating, but 
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also the Elk Creek FPD Board of Directors failed to reasonably investigate, 
deliberate, or evaluate the evidence necessary to make findings regarding each of 
the items set forth in Colorado Revised Statutes Title 32-1-501(3)((a)—(h)). 

SECOND ISSUE ON APPEAL 
THE ELK CREEK FPD EXCLUSION ORDER IS AN UNLAWFUL ATTEMPT TO SUBVERT THE WILL OF 

THE CITIZENS OF ELK CREEK WITH RESPECT TO THE ISSUE OF CONSOLIDATION 

5. The issue of Consolidation of Elk Creek FPD, North Fork FPD and Inter-Canyon FPD 
was placed on the ballot to the citizens of Elk Creek FPD in November 2023 and 
was rejected.   Rather than respecting the decision of the voters, the Board of 
Directors of Elk Creek FPD is now attempting to use the provisions for exclusion 
under CRS 32-1-501 to effectively accomplish consolidation.   Not only is this action 
an egregious affront to the expressed will of the citizens of Elk Creek FPD, but it is 
also contrary to Colorado statutory law.   Consolidation of special districts is to be 
effectuated through CRS 32-1-601 et al.   The Elk Creek FPD Board of Directors 
inexplicably avoided use of the consolidation provisions of CRS 32-1-601 et al. and 
instead, disingenuously invoked the exclusion provisions of CRS 32-1-501 in its 
attempt to accomplish consolidation.   The exclusion provisions of CRS 32-1-501 
allow property owners and special district governing bodies the ability to make 
microadjustments to boundaries within those special districts only where 
appropriate to better serve particular areas of real property.  In this matter, however, 
the Board of Directors of Elk Creek FPD has attempted to impermissibly vacate the 
entirety of the geographical area of the Elk Creek FPD.  This action is not aligned 
with the purpose of the exclusion statute. 

THIRD ISSUE ON APPEAL 
ELK CREEK FPD EXCLUSION ORDER VIOLATES RIGHTS TO AN ELECTION UNDER COLORADO 
STATUTORY LAW AND UNDER THE COLORADO CONSTITUTION ARTICLE X SECTION 20 THE 

TAXPAYER’S BILL OF RIGHTS 

6. Under the Colorado Constitution, Article X Section 20, and under Colorado 
Statutory Law, CRS 32-1-501(4)(c), taxes may not be raised on citizens of Colorado 
without voter approval.  Currently, the mill levy rate imposed on real property by Elk 
Creek FPD is 12.551 mills (see Exhibit AA) while the mill levy rate imposed on real 
property by North Fork FPD is 12.896 (see Exhibit BB).   The 2018 Ballot Question 
7D which authorized the 12.896 mill levy rate for North Fork FPD is attached hereto 
as Exhibit CC.   As a result, through the Exclusion Order, the real property excluded 
from Elk Creek FPD would be subject to an actual increase in mill levy rate.   This 
increase in tax rate without a vote of the Elk Creek FPD electorate is a violation of 
both Section 20(4)(a) of Article X of the Colorado Constitution and CRS 32-1-501(4)
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(c)(I). 

EXCLUSION ORDER HEARING RECORD AND ADDITIONAL EXHIBITS 
PETITIONERS ATTACH HERETO THE HEARING RECORD AND ADDITIONAL RELEVANT EXHIBITS 

7. Petitioners have attached hereto below the November 2024 Exclusion Order 
Hearing Record items, to the best of our understanding per the CORA Requests 
sent on November 21, 2024 to the Elk Creek FPD District Administrator, the 
following: a) November 2024 Elk Creek FPD Board of Directors Meeting Packet 
with Record of Director Newby Statements of Opposition, b) November 2024 Elk 
Creek FPD Board of Directors Meeting  Audio/Video Recording Universal Resource 
Locator, and c) November 2024 Elk Creek FPD Board of Directors Exclusion Order 
Hearing Public Correspondence.  Petitioners reserve the right to supplement the 
Exclusion Order Hearing Record before the requested hearing before the Jefferson 
County Board of County Commissioners. 

8. The Elk Creek FPD Exclusion Order Hearing Record includes the following items: 
A. EXHIBIT A: NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS MEETING 

PACKET WITH RECORD OF DIRECTOR NEWBY STATEMENTS OF OPPOSITION 
B. EXHIBIT B: NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS MEETING 

AUDIO/VIDEO RECORDING UNIVERSAL RESOURCE LOCATOR 
C. EXHIBIT C: NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS EXCLUSION 

ORDER HEARING PUBLIC CORRESPONDENCE 
9. Additional evidence relevant to Petitioners’ claims for relief, includes the following 

items: 
(I) EXHIBIT AA: ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE 

(II) EXHIBIT BB: NORTH FORK FPD LETTER OF BUDGET TRANSMITTAL 2024 

(III) EXHIBIT CC: NORTH FORK FPD BALLOT QUESTION 7D 

WHEREFORE, as described in each of the claims above, we ask that the Jefferson County 
Board of County Commissioners hear the present Appeal. 

[signature page follows] 
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PETITIONER ADDRESS:	 	 	 	 BY: /s/ Neil H Whitehead III 
31634 Black Widow Way	 	 	 	        Neil H Whitehead III 
Conifer, Colorado 80433	 	 	 	 DATE: November 27, 2024 

PETITIONER ADDRESS:	 	 	 	 BY: /s/ Charles F Newby 
8868 William Cody Drive	 	 	 	        Charles F (Chuck) Newby 
Evergreen, Colorado 80439	 	 	        Trustee for the Charles F and		 	 	
	 	 	 	 	 	 	        Joanne Newby Living Trust 
	 	 	 	 	 	 	 DATE: November 27, 2024 
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NOVEMBER 21, 2024 
ELK CREEK FPD EXCLUSION ORDER HEARING RECORD 
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EXHIBIT A 
NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS MEETING PACKET WITH RECORD OF 

DIRECTOR NEWBY STATEMENTS OF OPPOSITION

￼  
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￼  

ELK CREEK FIRE PROTECTION DISTRICT 
STATEMENT OPPOSING APPROVAL 

OF 
CONSOLIDATION ENABLING RESOLUTIONS 

November 21, 2024 
After due diligence, due to the fact that [it]/they [is]/are not in the best interests of residents 
of Elk Creek FPD, I oppose adoption of [this]/the following consolidation enabling 
resolution[s]: 

1. RESOLUTION 2024 – 11-21 A COMBINED RESOLUTION CONCERNING THE ADOPTION 
OF A BUDGET AND APPROPRIATION OF FUNDS FOR FISCAL YEAR 2025 

2. RESOLUTION 2024 – 11-21-2 RESOLUTION TO SET MILL LEVIES 
3. RESOLUTION NO. 2024-11 A RESOLUTION TRANSFERRING ASSETS AND 

PERSONNEL, AND DELEGATING AUTHORITY TO COMPLETE THE UNIFICATION OF 
INTER-CANYON FIRE PROTECTION DISTRICT, ELK CREEK FIRE PROTECTION 
DISTRICT, AND NORTH FORK FIRE PROTECTION DISTRICT 

Sincerely, 

Chuck Newby 
Director, Elk Creek FPD 

     

Elk Creek FPD 
C. Newby, Director   of   -final- 1 1
cnewby@elkcreekfire.org  November 21, 2024
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ELK CREEK FIRE PROTECTION DISTRICT 
STATEMENT OPPOSING APPROVAL 

OF 
RESOLUTION AND ORDER OF EXCLUSION 

November 21, 2024 
After due diligence, for the following reasons, I oppose adoption of this Resolution and 
Order of Exclusion (North Fork Consolidation) (the "consolidation plan"): 

1. During the November 2023 ballot election, by a vote of 51% NO and 49% YES, Elk 
Creek FPD voters rejected the consolidation plan proposed by the District.  
Critically, the current consolidation plan ignores and subverts the will of the Elk 
Creek FPD voters who rejected consolidation at the ballot box, a situation that will 
undermine local democracy going forward. 

2. The current consolidation plan will move property from the Elk Creek FPD—which 
operates at a lesser authorized mill levy rate of 12.551 mills—into North Fork FPD 
which operates at a greater authorized mill levy rate of 12.896 mills, without a vote 
by the Elk Creek FPD electorate, as required by law.  Therefore, the proposed 
consolidation plan violates both Section 20 of Article X of the Colorado Constitution 
and Title 32 Special Districts Act of the Colorado Revised Statutes. 

3. The Elk Creek FPD Board of Directors has failed to make the findings necessary 
for approval of the proposed exclusion/inclusion of real property within District as 
set forth in Title 32-1-501 of the Colorado Revised Statutes. 

Sincerely, 

Chuck Newby 
Director, Elk Creek FPD 

     

Elk Creek FPD 
C. Newby, Director   of   -final- 1 1
cnewby@elkcreekfire.org  November 21, 2024
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EXHIBIT B 
NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS MEETING AUDIO/VIDEO RECORDING 

UNIVERSAL RESOURCE LOCATOR 

https://drive.google.com/file/d/1BrFIeGqt70dYuzUfw9FV7N8U-W3N5VZ2/view?usp=share_link 
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EXHIBIT C 
NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS EXCLUSION ORDER HEARING PUBLIC 

CORRESPONDENCE 

￼  
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￼  

Elk Creek FPD Board of Directors 
11993 Blackfoot Road 
Conifer CO 80433 
VIA EMAIL 

November 21, 2024 
To: Elk Creek FPD Board of Directors 
Cc: Fire Chief Jacob Ware 
From: Charles F and Joanne Newby 

RE: Inclusion of our property located at 8868 William Cody Drive, Evergreen 
CO 80439 into North Fork FPD as proposed by Elk Creek FPD. 

After due diligence, it is our judgement that the property we own, located at 
8868 William Cody Drive in Evergreen, Colorado, is currently well served by 
the Elk Creek FPD as is and that, it is our further judgement that the inclusion 
of our property into the North Fork FPD would not be in the best interests of 
our property, other similarly situated properties within the Elk Creek FPD, and 
would not promote the general welfare of the residents of Jefferson County, 
more specifically: 

1. During the November 2023 ballot election, by a vote of 51% NO and 
49% YES, Elk Creek FPD voters soundly rejected the consolidation 
plan then proposed by the District.  Critically, the current plan for 
exclusion/inclusion of our property ignores and subverts the will of 
those Elk Creek FPD voters who rejected these very actions at the 
ballot box, a situation that will undermine local democracy going 
forward. 

2. The proposed exclusion/inclusion operates to immediately move our 
property from the Elk Creek FPD—which operates at a lesser 
authorized mill levy rate of 12.551 mills—into the North Fork FPD 
which operates at a greater authorized mill levy rate of 12.896 mills, 
doing so without a vote by the Elk Creek FPD electorate, as required 
by law.  Therefore, the proposed exclusion/inclusion is a violation of 
Section 20 of Article X of the Colorado Constitution as well as a 
violation of Colorado Revised Statutes Title 32-1-501. 

3. The Elk Creek FPD Board of Directors has failed to make the findings 
necessary for approval of the proposed exclusion/inclusion related to 

C and J Newby 
cnewby.co@gmail.com  1

-final- 
11/21/2024
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￼  

our property, as set forth in law. 

For the reasons cited above, we ask that the proposed exclusion/inclusion 
process not be approved without an express vote of the Elk Creek FPD 
electorate. 

Sincerely, 

s/Charles F and Joanne Newby 
Trustees for the Charles F and Joanne Newby Living Trust

C and J Newby 
cnewby.co@gmail.com  2

-final- 
11/21/2024
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NOVEMBER 27, 2024 
ADDITIONAL EVIDENCE RELEVANT TO PETITIONERS’ APPEAL 
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EXHIBIT AA 
ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE (1)

￼  
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EXHIBIT AA 
ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE (2)

￼  
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EXHIBIT AA 
ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE (3)

￼  
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EXHIBIT AA 
ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE (4)

￼  
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EXHIBIT AA 
ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE (5)
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